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Patent and Trademark Office, Commerce § 5.3

the national security are made avail-
able for inspection by defense agencies
as specified in said section. Only appli-
cations obviously relating to national
security, and applications within fields
indicated to the Patent and Trademark
Office by the defense agencies as so re-
lated, are made available. The inspec-
tion will be made only by responsible
representatives authorized by the agen-
cy to review applications. Such rep-
resentatives are required to sign a
dated acknowledgement of access ac-
cepting the condition that information
obtained from the inspection will be
used for no purpose other than the ad-
ministration of 35 U.S.C. 181–188. Copies
of applications may be made available
to such representatives for inspection
outside the Patent and Trademark Of-
fice under conditions assuring that the
confidentiality of the applications will
be maintained, including the condi-
tions that:

(1) All copies will be returned to the
Patent and Trademark Office promptly
if no secrecy order is imposed, or upon
rescission of such order if one is im-
posed, and

(2) No additional copies will be made
by the defense agencies.

A record of the removal and return of
copies made available for defense in-
spection will be maintained by the Pat-
ent and Trademark Office. Applica-
tions relating to atomic energy are
made available to the Department of
Energy as specified in § 1.14 of this
chapter.

(Pub. L. 94–131, 89 Stat. 685)

[43 FR 20470, May 11, 1978]

§ 5.2 Secrecy order.
(a) When notified by the chief officer

of a defense agency that publication or
disclosure of the invention by the
granting of a patent would be det-
rimental to the national security, an
order that the invention be kept secret
will be issued by the Commissioner of
Patents and Trademarks.

(b) The secrecy order is directed to
the applicant, his successors, any and
all assignees, and their legal represent-
atives; hereinafter designated as prin-
cipals.

(c) A copy of the secrecy order will be
forwarded to each principal of record in

the application and will be accom-
panied by a receipt, identifying the
particular principal, to be signed and
returned.

(d) The secrecy order is directed to
the subject matter of the application.
Where any other application in which a
secrecy order has not been issued dis-
closes a significant part of the subject
matter of the application under secrecy
order, the other application and the
common subject matter should be
called to the attention of the Patent
and Trademark Office. Such a notice
may include any material such as
would be urged in a petition to rescind
secrecy orders on either of the applica-
tions.

§ 5.3 Prosecution of application under
secrecy orders; withholding patent.

Unless specifically ordered otherwise,
action on the application by the Office
and prosecution by the applicant will
proceed during the time an application
is under secrecy order to the point in-
dicated in this section:

(a) National applications under se-
crecy order which come to a final re-
jection must be appealed or otherwise
prosecuted to avoid abandonment. Ap-
peals in such cases must be completed
by the applicant but unless otherwise
specifically ordered by the Commis-
sioner will not be set for hearing until
the secrecy order is removed.

(b) An interference will not be de-
clared involving national applications
under secrecy order. However, if an ap-
plicant whose application is under se-
crecy order seeks to provoke an inter-
ference with an issued patent, a notice
of that fact will be placed in the file
wrapper of the patent. (See § 1.607(d))

(c) When the national application is
found to be in condition for allowance
except for the secrecy order the appli-
cant and the agency which caused the
secrecy order to be issued will be noti-
fied. This notice (which is not a notice
of allowance under § 1.311 of this chap-
ter) does not require response by the
applicant and places the national ap-
plication in a condition of suspension
until the secrecy order is removed.
When the secrecy order is removed the
Patent and Trademark Office will issue
a notice of allowance under § 1.311 of
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